SUBMISSION TO THE DEPARTMENT OF CONSTITUTIONAL AFFAIRS

REVIEW OF CHILD CARE PROCEEDINGS
IN ENGLAND AND WALES

IMPROVED OUTCOMES FOR CHILDREN

Introduction

There can be little argument that the Child Protection System in England and Wales is deeply-flawed, erratic, and dysfunctional. Over the last 30 years there have been over 40 instances where children have died whilst under the care or supervision of child protection workers and each case has been the subject of a highly expensive Public Inquiries. Such cases include Maria Colwell (1973), Jasmine Beckford (1982), Tyra Henry and most recently Victoria Climbie’. In almost every instance, the Inquiry has identified a failure by the responsible authorities and agencies to work together and following each Inquiry there have been increased resources and additional powers given to child protection agencies, yet serious failures of the system continue to occur.  Clearly lessons from these incidents have not been learned by those responsible for the CP services.

On the other hand, the last ten years has seen a massive growth in groups and individuals protesting at the extraordinarily high incidence of false accusations of child abuse. There are now at least a dozen organised groups operating in England and Wales who are continuously bringing their concerns to public attention through the media and to the attention of their political representatives.  Often such false accusations concern groups of cases where children have been wrongly removed from their families on the basis of medical, psychological, or social work theory which has no basis in scientifically conducted research but has merely gained popularity without any formal verification and validation and are little more than `Junk Science’.  [See Daubert tests as applied in Courts in North America, and the influence of such theories in Cleveland 1987, the Orkneys, Nottingham, Rochdale 1991, Fabricated and Induced Illness in Children 2001 in the recent Criminal cases of Sally Clarke, Angela Cannings, and Trupti Patel]  

In response, child protection workers have unapologetically responded that they are “Damned if we do and damned if we don’t”  (remove children considered at risk).  Such a response is no longer valid when serious errors are being made in the operation of the child protection system and a mind set operates that has no sympathy for any innocent victims of faulty and flawed reporting of child abuse.

There are therefore strong arguments for a major overhaul of the child protection services for the good of children and families in England and Wales and also for establishing a clarity of purpose and role for those charged with implementing the child protection system with fairness and justice.

However it is appreciated that a review of this nature cannot undertake such a major review and we shall therefore confine our suggested reforms to the most immediate and imperative.

1. ADVERSARIAL   V    INQUISITORIAL

When a report of child abuse is made the present child protection system immediately throws the child protection workers and the child’s parents into a situation of adversarial conflict because of the emphasis instilled in workers that the child is of paramount and sole importance. The worker immediately therefore places a wedge between the child and his/her parents. 

This cannot in any sense be in the best interests of the child and we would submit that an approach which places equal weight and value on the rights and needs of the child and the parents, with a primacy of the child’s needs if they are in conflict with the parent’s, should be implemented.

This adversarial conflict increases as the case progresses through the child protection procedures of Case Conferences, Strategy Meetings etc and finally into the Courts. It is however an unfair contest with the parents seriously disadvantaged in their representation as they are denied independent advocacy and are poorly represented in legal proceedings. Many parents report of experiences where child protection investigations are completely lacking in an objective, impartial, open-minded, and even-handed approach by child protection workers. [This was confirmed by the research of Prosser and Lewis 1991/1995]. Parents often also complain that evidence which would exonerate them or at least mitigate on their behalf, is given no consideration, or is withheld or disregarded  in the child protection processes.

When matters arrive at Court the adversarial conflict takes on even greater proportions when legal advocates become involved and, by their own admission, are less concerned with the search for truth and justice than with `winning’ the case with its implications for their own careers and reputations. Again such scenarios are far from being in the best interests of the child(ren) involved when the major players have personal agendas to pursue and the present and future wellbeing of the child is often subjugated to this end.

Recommendation:  We would suggest that the First Stage of Child Protection Procedures and Court Proceedings are conducted as an INQUISITORIAL  process and that parents have access to independent non-legal advocates at this Stage of the proceedings. [Advisedly such Independent Advocates should be experienced in child protection processes].  Stage One Inquisitorial Panels should be set up with a legally qualified Chairperson and two independent advisors. {Such Panels could replace the present system of Area Child Protection Committees and Child Protection Conferences]. The decisions of the Panel would be binding on all parties.

The Inquisitorial Panel would have the powers to appoint their own assessor (a revised role for CAFCASS) and to take evidence of the abuse allegations and form a view as to whether there is a prima face case established.  

If the Inquisitorial Panel is satisfied that there is sufficient evidence that a child has been abused it should have the powers to order that 

a) the local authority closely supervise the child and family for a given period; or in more serious cases,

b) to make Child Protective Orders for a period of up to three years under which the local authority can determine the care and custody of the child during that period and it should be incumbent on the local authority to seek to rehabilitate the child to the family within that period. The local authority may re-apply to the Panel if they consider that such a period is insufficiently long or that rehabilitation of the child with the family is no longer a realistic objective.

The matter should only be referred to a Family Court with leave of the Panel where :

a) there has been a prior conviction of the parent(s) in the Criminal Courts;

b) the Panel consider the matter to be so serious and irresolvable as to be beyond their scope and powers of reconciliation and disposal;

c) the Panel determine that a fuller legally contested Court Hearing would be to the demonstrable and measurable advantage of the child.

The vast majority of child protection cases could be dealt with by such an Inquisitorial Panel thereby relieving Courts of many of the present cases and considerably reducing the present costs and making for speedier resolutions of cases.

2. COURT AND PANEL PROCEEDINGS

Many parents, particularly those with children who are chronically sick or disabled, complain that their children are formally `In need’ under the Children Act 1989 or require Special Education Provision or Health/Medical  Care but after applying for such assistance find themselves and their child(ren) swept up into the Child Protection System with accusations that they have invented, caused, or exaggerated their children’s disabilities.  

Being classified as a Child In Need, or requiring Special Education or exhaustive and comprehensive medical investigations has become a precursor to entry into the child protection system, often with dire and inappropriate results for the child and for the family.

Recommendation :   At the First Stage Inquisitorial Panel, there should be an unavoidable requirement for the local authority and medical authorities to show that they have fully and thoroughly investigated the child’s social care, educational, and medical needs and have provided the appropriate level of services to meet those needs, as a pre-requisite to the Hearing of any Child Protection charges.

3. OPEN PROCEEDINGS

“Justice must not only be done, but must be seen to be done”.  This basic tenet of English law has generally fallen into disrepute in the cases which have come before the Family Courts. Whilst it is a difficult balance to protect the identity of the child and at the same time openly administer justice, this balance has gradually become skewed over many years to an absolute secrecy which is now completely denying justice being seen to be done and scrutiny of judicial proceedings by the public is being similarly wholly denied. The child’s identity in such proceedings is already protected by the Children Act 1989 but too often even more draconian measures have become popular with the use of so-called Gagging Orders being sought by local authorities, often in circumstances where it is suspected that such Gagging Orders are primarily to save the local authority from public embarrassment or if the local authority wishes to prevent a parent seeking the advice and support of their political representatives, professional advisers, or significant others to assist them.

Yet there are double standards operating in the matter of children’s identities being publicly disclosed. In cases where children have appeared in Criminal Courts on charges such as murder, their identities have been readily supplied to the media e.g. the James Bulger case, Mary Bell etc. Also when children in local authority care are placed for adoption, although they may be given a false name, their personal details and even photographs are published in leaflets, the press, and the Internet by adoption agencies and local authorities.

In parts of Australia and more recently in America, court proceedings involving children have been made openly accessible to the public and media with appropriate safeguards for the children. There have been no reported adverse effects for children.

Recommended :  that full consideration be given to making court proceedings (whether Inquisitorial as described above, or Care Proceedings) should be accessible by the public and the media with appropriate safeguards for protecting the children’s identities from wider publication.

4. INVOLVEMENT OF THE WIDER FAMILY

In other countries e.g. New Zealand, it is considered imperative that the extended families are invited to be involved in any proceedings affecting children as the child is an integral part of that wider family and there are important genetic and cultural considerations to be made. Extended families can also be an invaluable source of support and assistance to children and families when they are in difficulties.

Recommendation:  It is suggested that external family members, particularly grandparents should be invited to be involved in any decision-making processes involving children.

5. FALSE AND WRONGFUL ACCUSATIONS OF CHILD ABUSE

False and wrongful accusations of child abuse have reached epidemic proportions in the U.K. and it is reasonably estimated from DoH annual statistics that as a consequence over 150,000 children and their families are subjected to unnecessary and unwarranted child protection investigations every year.  In effect the CP system acts as a huge trawler with very fine nets which not only catches the big fish, but lots of smaller fish and vast numbers some fish that should not be caught at all.

Child protection investigations based on false accusations are not a neutral, benign, or innocuous event but cause severe and long-lasting emotional harm to children and often have devastating effects on their families. In effect a system designed to protect children from harm is causing even more serious harm.

Child protection agencies are continually trying to convince the public and politicians that there is a large amount quantity of child abuse which is never reported and yet there is no evidence to support such a assertion. In fact the evidence points in the other direction that vast numbers of children and their families are unnecessarily drawn into the CP system without just cause and less than 15% of child abuse reports have any substantive basis.

This situation has been brought about by the creation of a moral panic among the general population by the CP system with no factual or statistical basis. Such false accusations come about for a wide variety of reasons e.g.

a) Parents and children attending hospitals for very minor injuries after small accidents that regularly occur to some children, have to be reported by medical personnel;

b) Children suffering serious illnesses or seriously disabling conditions are frequently referred into the CP system because some professionals do not understand those conditions e.g. Autism, ADHD, ME/CFS, Brittle Bone Disease, Asperger’s Syndrome, etc. In such circumstances the parents are often accused of causing or inducing the illness or disabling condition in the child or exaggerating the effects of the condition on the child’s abilities. Often medical personnel and psychologists do not understand these conditions and are reluctant to conduct comprehensive investigations of the illness or disability because of the costs or inconvenience involved;

c) Imprecise, unclear, and variations in definitions of child abuse are common which leads to individual interpretations by lay people and professionals into reporting child abuse when there are very simple explanations or explanations which were excusable. E.g. a Health Visitor reporting child neglect when she saw two children from a family who were running about in the street with no shoes.  To the Health Visitor that was a symptom of child neglect. The credibility of the person making the accusation and the authenticity of their report of child abuse are never checked before an investigation is started.

These are but some major examples of the many situations where false accusations arise but which can have extreme repercussions for the child, the family and the costs of providing Child Protection and Court Services.

A major factor in the reporting and investigation of child abuse is that social workers and particularly their managers are constantly engaged in `Risk- Aversion’. i.e. they believe they must investigate every report of child abuse in case it is a serious case and they are exposed to public vilification and criticism if the child should die.  Social workers are highly susceptible to the `Startle Syndrome’  - research has shown that birds which startle easily and fly off when there is the slightest movement in their field of vision, survive the longest.  

In some States in Australia e.g. Western Australia and Tasmania, a system has been introduced of screening of child abuse reports whereby minor and false reports are eliminated at an early stage and without involving the child and the family in the process.  This has led to a vastly reduced number of reports of child abuse and investigations, considerably less work for the Courts and most importantly has meant that far fewer children have been subjected to abuse by a system  designed to protect them.

Recommendation:  It is suggested that a `Screening System’ be introduced into Child Protection Procedures to eliminate:

a) False accusations of abuse based on mistaken, mischievous, malicious, or monetary reasons;

b) Unnecessary and unwarranted child protection investigations requiring immense resources of child protection agencies;

c) Unnecessary and unwarranted Court Proceedings.

The first element of any Screening System would be to investigate the credibility of the person making the report (whether a professional or a lay person) and the authenticity of the report. The second element would be to decide, if there are indications of abuse but which are not considered serious, whether the matter can be dealt with by the provision of supportive services rather than a referral into the Child Protection processes.
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Charles Pragnell has been an independent Expert Defence Witness - Child Protection since 1996 and has provided evidence to courts in cases in England, Scotland, Australia, and New Zealand regarding Munchausen Syndrome By Proxy allegations.

He was employed for almost thirty years in working directly with children and young people as a social worker (child protection) and as a senior manager of social services with several local government departments in the U.K.. He left local government service in 1990 and initially was engaged to undertake research studies by the National Children’s Bureau and for several health, education, and social services authorities and also acted as an advocate/ representative for children and families in child protection matters and other proceedings involving state agencies.

Since 1996, he has made a special study of issues involving Munchausen Syndrome By Proxy, Sudden Infant Death Syndrome and Shaken Baby Syndrome and this led to his engagement as an Expert Witness.

From 1979 to 1993 Charles was a member of the National Executive Council of the U.K. Social Care Association and Chairman of the National Standing Committee for Standards of Practice and from 1988 to 1998 he was an External Examiner to the Universities of Sunderland, Central Lancashire, and the John Moore University, Liverpool and an External Assessor to Social Work qualifying courses at those universities appointed by the C.C.E.T.S.W. 

Charles has made presentations at several national and international conferences in the U.K. and Australia on child care issues (including child protection) and social policy issues, and has presented occasional lectures at universities in both England and Australia. He has had numerous articles on child care and social policy published in medical and social work journals in the U.K., South Africa, and on the Internet.  In 1996 he was invited to be a member of an international working party of social workers in child and family services which was set up by the Federation Internationale de Communite' Educative [F.I.C.E.] to produce an international Code of Ethical Conduct and Practice Principles for social workers worldwide and is a member and a director of the UK Institute of Child Care and Social Education.

